. described'in section 501(c)(3).: Based on the information submi ,» we have-concluded )
- that you.da.not qualify for exempition. under. section 501(c)3). We have.separately
b ¢Qnsi4ergd whether you qualify as a supporting organization;under.section 509(a)(3).
- Based onithe information, submitted, we have concluded that yoy do-not qualifyas a
 Sipporting organization-Under section'509(a)(3). The basis for our conclusion is set
 forth below. : = o
* NTRODUCTION . SN
‘ﬁou! are a trust ,crééted uhdfeér;_é":trustiﬁdocument datéd e Your- - . %
spplication for exemption'was received in.our office on: Your trust
ipcument states that the situs of-your trust is the state of nd the trust shall be . .

e TNv30 b - Gontac

Lo

- Pear Applicant:

{ - We have cohsjderéd your_éfabliéation for recognition of exer,
-income tax under section:501 (a) of the Intemal Revenue Code,

Employer Identification Number: _ 3

nption from federal - '

. an organization

waverned by the laws of that state. Your trust document's "purofse" clause provides

~that you were-organized for the purpose of establishing an organ
 “iescribed in section 501(c)(3).and section 508(a)(3) of the Code}

ization that is

Section 2.5 of your trust agreement provides that in.the event that you do not

- ¢btain tax-exempt status-under. sections 501(c)(3) and 509(a)3)|of the Code, the assets: . o

afithe trust shall go to the Y family, as defined hereinin, as a contingent remainder.

Section 3.1.2 of your, trust documentcjescribes the trust mefmbers of the board as
cunsisting of two members. from the class consisting of *and O
“and their descendants. (the "Wl Family”). Accordingly, this pfovision of your trust

dgcument defines NI Family” for purposes of saction 2.6.

e ———— ]
" I i :
o ted i M)
DEPARTMENT OF THE TREASURY: |
INTERNAL REVENUE SERVICE
- WASHINGTON, D.C. 20224 <
‘E'Eur'ri:m:)':f ' : S R B . i
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' - Your organization Has beén funded and you have p'rovid‘ed information that you:
- distributed grants to various charities in . : -

You were formed with a contribution of land owned by [l
. appraisal tepresents that:the land is valued at amut.s*
; your donors, are partners of
= . for agricultural purposes. This land was your soje asset for W, w0
IR Your only other activity. was, the distribution: of your net income to WD

‘ P an erganization exempt from federal income tax under section
: 901(c)(3):of the Code. You state that the.funds are to help

- Youth-Awareness Project carry out its purposes and perform its functions. The Youth
-~ Awareness Project is a‘program established to assist troubled. youth regain self.
: uwareness and: prepare to face the challenges of adulthood and{parenthood.

i

1%

: Law - ‘
: - S,'ecti,én S01(a) of the Code provides, in part, that organi:zations describedin -
section 501(c) are.exempt from federal income tax. Section 501(c)(3) of the Code -
..describes, in part, an organization that is organized and operated exclusively for .
- religious, charitable, scientific, testing for public safety, literary, or educational purposes,

no part of the net eamirgs of which inures. to the benefit of any:private shareholderor . - . .-

-+ individual..

Section,1.501(c)(3)+1(a)(1) of the Income Tax Regulations

| . &R organization to be-exempt under section.501 (c)X3)of the Code it must be both -
' e%;qganjzed:hnd operated exclusively for one or more of the purposes specified in such

: section. /if.an organization fails to meet.either the organizational|or operational test, it is
- not exempt. S . y :
o S,étti:Oﬂ 1.501(c)(3)-1(b)(4) provides that an organization is fiot organized-
- mxclusjvely for one or more exempt purposes unless its assets are dedicated to an .
_oxempt-purpose. An organization’s assets.will not be~considereqi to meetthe .

- organizational test if its.afticles.or law of the State in which it'wa?'ocreated provide that =~ * .

its assets-would, upon dissolution, be distributed to its members lor shareholders.

.. Section 1.501(c)3)-1(c)(1) of the regulations provides that 4n organization will be

- regarded as “operated exclusively” for one: or more exempt purposes only if it engages

' primarily:in-activities which accomplish one or more such exempf purposes specified in .
: section'501(c)(3). An organization will not be so regarded if more than an insubstantial

. .- . part of its Activities is not in furthérance of an exempt purpose.

.operated exclusively-for.one or more exempt purposes if its net eamings inure inwhale * &7,

You lease the donated.property to (il

rovides that in orderfor. .i.i

L Section 1 501(e)(3)-1(c)(2) of the regulations prbvides:that an organization is not. . -




:nr in part; to the benefit: oi pnvate shareholders or mdnvuduals

" ,;estabhsh:ng that the. funds were: used for section 501 (c)(3) purpdses.

: sl B : o . . PN g o,
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i Sectzon 1.501(c)(3)-1 (d)(1)(u) of the regulanons pmvudes that an organization is -

K not organized excluswely for any of the purposes specifi ed in | n 501(c)3) unless it
serves public rather than: private. interests.. Thus, to meet the requirement of this
subdmsnon. it is-necessary for.an organization to establish that it is not organized or

- operated for the benefit of private interests such as designated individuals, the creator

. of his family, shareholders.of the: -organization, or persons contrglled director or -
~nd|rectly, by such pnvate nmerests . :

‘ ; »- .n ﬁetter Business: Bureau v. United States. 326 U S. 27&* (1945), the Supreme

XL preclude exemption under section 501(c)3) of the Code, regardless of the:number
I importance of statutorily exempt purposes. Thus, the operatignal test standard
nrohtbltmg a substantial nonexempt purpose is broad enough to jinclude inurement,

_, Court stated that the presence of a single nonexempt purpose:eg _substantial in. nature,

orivate benefit, and operatlons that further nonprofit goals outssde the scope of section . " - ..
S "01(0)(3) ! ’ '

Rev Rul 68—489 1968-2 C B 210 holds that an organ ation will not jecpardxze

,- ats exemption under section 501(c)(3) of the Code, even though it distributes funds to
. nonexempt organizations, provided it retains control and.discretibn over use of the

Ainds for section’501(c)(3) purposes. Theirevenue ruling states that the exempt
_.‘orgamzatlon -ensures use:of the funds for section 501(c)(3) purposes by, hmmng
;'dastnbuhons to specific projects that are inifurtherance 'of is own xempt purposes. It
: retams control and discretion as to. the use of the funds and maintains records:

ration v. Commissioner, 31 T. C 620 (1959), the court upheld.

the demal of an, orqamzatlen that loanad funds to members of the founder's family, even

; ‘rhough the loans,were repaid. The court determined that loans
" unsecured-loans to friends of the f0under and his:family promot
; chantable purposes.

) family members and

[n PLL. Scholarshlg V.. Commlssmner 82T.C. (1 984) a organization operated

. _b}rigo at.a.bar for the avowed purpose of raising money for. scho rships. The board

included the bar owners, the bar's accountant, also a director of the bar, as well as two
. players The board was. self-perpetuating. The Court reasoned that since the bar

-.owners controlled the organization and appointed the organization’s directors, the

' activities: of the organization could be used to the advantage of the bar owners.. The
- orgamzatxon claimed thatit was mdependent because there was|separate acoountlng
B a.f)d no payments were going to the bar. The Court was not aded.

1 A realistic Iook at the operations of these two entities, however shows
that the actlvmes of the. taxpayer and the Pastime: Lounge were so

s
[
'
\
i
L
i

private rather-than- - .-
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' mterrelated as to be functionally mseparable Separate

untings of
SR recelpts and dlsbursements do. not change that fact. :

: An orgamzatlon isnot operated exclusively for. chantable [

: uot quahfy for exemption under section 504(c)3). if it has a sing
purpose-that is substantial in nature. This is true regardless of the number or :

; 'mportance of the orgamzatlon S chantable purposes. Better Business Bureau v. United
' .States, 326 U.S.'278 ( 1945) Stevens:Bros. Foundation_ Inc. v. Commissioner, 324 F.2d
| 33 (8th.Cir. 1963), affg..39 T.C. 93:(1962), cert. denied, 376 UJS. 969 (1964)
Opera’ang for the benefit of private. parties.who are not memberq of a charitable class
. constitutes-such.a substan’aal nonexempt purpose. Old Dominion Box Co., Inc. v.
Jnlted States 477 F. 2d 340 (4th-Cir. 1973) cert. denied, 413 U.S. 910 (1 973).

T

non-charitable

' x‘- ln order to qualify:for- exemptnon under section 501(0)(3) f the Code you must
establish that .you are organized-and operated exclusrvely for reljgious, charitable, or
i educatlonal purposes and that no part of your net: :eamings inurefto the benefit.of a

pnvate individual or shareholder. An  organization will not be regarded as being operated - I

excluswely for exempt purposes if more than an msubstanual of its activities is. not
m furtherance of an-exempt purpose. :

anate benefit has. both- qualitative and quanhtatrve connaaﬁons. In the qualitative

sense 1o be incidental, the pnvate benefit must be a necessary concomitant of the activity
 that. benefits the public. at large, i.e.,.the. benefit fo the. public.cannot be achieved without

~ rpecessanly benefiting private: tndnwduals See, e.g.,'Rev. Rul. 70-1186, 1570-1 C; B. 128,in " - .
o whlch iit;was found that it would be impossible to accomplish the organization's' ‘charitable
purposes ef cleaning and: maintaining-a lake without providing ben

' property. awners. In the quantitative sense; to be incidental, the bcg\eﬁt to private interests.- .

must not be substantxal in the context of the: overall pubhc benefit conferred by the activity.

3 To be qualitatively incidental, the private benefit to the‘ mustbe a.
-necessary concomitant of the. aclivity that. begefits the public at large. You did not -
i submita ‘copy of the Jease between you and The file does not -

indicate how.much rent: _ pays. nor how you artived at the rental
amount on.the property -Also, the file does not indicate whether the rent that you

charge for the land is at or below fair market value. Your trustee and your board, two of ~

“whomare: donors and at:least one other person over whom theyhad influence due to
fnendshnp or common business interests,.authorized the lease. All these factors indicate
" that the lease was not'made at an arm's length basis.. As indicated in Best Best Lock.
,orggratrog v. Commissioner, supra, these factors suggest that the lease was m made.for
“the personal purposes of the founder “Therefore, the private benefit has been shown to . .
hea necessary concomitant of the activity benefiting the public

be>nef t is not quahtatxvely mcrdental .

o ot

. »‘:.: H

mposes, and. thus will

efits to certain private. :

large, and the private :
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rivate: beneﬁt
have the

}n order to be

t.‘<

owned by them There ls no. mdmtion in the file that the lea
length. When measured'in the context of the overall pubhc ben
beneﬁt is. not lnsubstanﬁal

i Furthermore unhke the arganization in Rev. Rul. 68-489
assets to a nonexempt entity to camy.on 501(c)(3) purposes. Y

the orgaization in P.L L.

' “'dénors,-cantrolled by your donors with a board of dnrectors sele
- your activities can be used to the advantage of your donors. Yoy do not have a

must be insubstantial in
benefit. of dominion and'
fit professional business
was bargained at amms

you did not dlstnbute
leased your sole .

:4 asset to anonexempt. entxty to promote the pnvate mterests of ypur donors. . Similar to
larshi

are formed by your
ed by your donors and

eommunrty-based board. of directors nor conflict of mterest provnelons in your bylaws:

' that will supervise or safeguard your. program and ensure that.yqu are operated for - -
:‘, khantable purpoeses. By, falling to. negotnate the lease of your Ia% atamm’s length to.a.

,ot-pmﬁt entity owned by: your. donors, your directors allowed your net eamnings to inuré

: #0-the benefit of your founders and other persons.. Therefore,
_,Aegtclusnvely for exempt purposes: under the regulations.

1
b

f ::;ﬁ,s‘ ln addition, we arei unable to:nile that you qualify for exer+

. Section-501(c)3) of the Code based ori the pertinent language i
document provudmg a. oontmgent remamder" in. favor of the

T Artsc!e 2.50f yqur trust document violates the dedlcatlon
f:ound in sectnon 1.501(c)(3)-1 (b)(4) of the. regulatlons since the
m faver, of the W Family will occur if you are not recognized

yor are not opera\ted

ption:from tax under
Article 2.5 of your trust .
Family. . :

f assets requirement -

under both section

t)01(c)(3) and-509(a)3) of the Code Thus you are not orgamzed exclusively for

: a“hantahla nurposes

s anization is not operated exclusively for one or more-exempt
eammgs inure in;whole or.in part to the benefit of private: share
are-both dlrectors of your organization.
orgamzanon the.principal and:incomie, can be retumed to the

Article 2.5 by virtue of the contingent reversion. You have.not e
+ Jamings will not inure in ‘whole or in_part to the benefit of private
Jndeuals Thus, you are not operated exclusively for chantable' purposes.

‘ Further the, contingent reversion contained in Artlde 2.5 gonstitutes avidence of," S
ate inurement to the S Family. Section 1.501(c)(3)-1(ck2) provides that an. ... .0 L
purposes if itsnet [ .- LY '

lders or individuals.
| of the funds of your
Family under -
tablished that your net
shareholders.or

t conferred, this private:

“contingent remainder” - - . -
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j (rion-pﬂvate foundatron status) urider: sectron 509(a)3): of the Cs

* Section;1:509(a)-4(i)(1) of the Income Tax;Regulations. The "o
, _controlled by" orthe:“supervised or controlled in connection

II AR " PR X e
5 . P ..

f?'ISectron 509(a)(3) T
. INTRODUCTION

We have also consudered your application for supporhng

prganization status
pde. '

Section 509(a)(3)(A) in effect descnbec asa publtc cha

Jnder section 509(a)(3) under.the “operated in connection with” |

: not asserted by you and are not dlscussed in this letter. In ordei

. humber,of tests including (1) an: lntegral Part Test, a subpart of
. attentiveness test, (2) a.nondisqualifi Tod: person control test, and
“You fail these specific tests for the reasons that follow

l?.ﬂf\TI'ENTNENESS TEST:

it and for.the use of various public charities. In your amended
that youwill help
~and perform its functions, Each year at least 30 percent of the
. i -@rganization will be distributed to the primary. charity.  This distriti
| chanty will not represent a substantial part of the pnmary chari

' :
LI
i

operated in conhection with” section 509(3)(3) organization; an

, an organization

; Whrch is:organized and at all times thereater is operated, exclugively.for the benefit of,
. 'to perfor the functions of, -or to carmry out the purposes of one D
g orgammhons describedin paragraph (1) and (2). The Trustis sserting .qualification

- more specified

ationship provided in
ted, supervised or -

ich is an

The purpose of 3 your orgamzatxon Is to distribute substan

the “primdry charity”;

’ "'board' ‘which includes a:member appointed by the primary chafi
) Igovemmg board:to establish the use of these distributions.: You

-<upportthe primary chanty’s Youth. Awareness Pro;ect.

' lnr additron each.year 55 percent of the net'income of

drstnbuted among designated charities listed on Schedule A of y
.,determmed .by your organization. :Finally, your organization may

-petincome and:of pnncrpal to such of the. designated | chantles as

determme

l,AW

Sectxon 1 509(3)—4(1)(3)(m)(a) of the Regulatrons provrdes

lly. all of your.income

rry out its purposes’

t income of your.

i to thiy piimary *

s total support. Your :
, will meet.with

yoqr organization'will be i

our.trust document, as
make distributions of

that a supportmg

organrzat{on coming under the operated m connection with® statPs make payments of

’ relationshiptestsare .- -
to be describedasan -+ .-
pplicant must satisfy a

(3) an organization test. - -

st document.you state -

havepnoposedto.”. - i

5 your organizationmay .
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subsfantsally all of its :noome to or for the u$e of one or: more p

. prganizations, and the: :amount of supportireceived by one or i :
5upported organizations is sufficient to assure the attentiveriess of such orgamzatxons to :
Ihe operations of the supporting orgamzatrons In addition, a substantial amount of the

total support of the supporting organization must go to those pu hcly supported o
organizaﬂons that meet the attentiveness. ‘requirement of this supdivision with respect to

' ; aUCh supportlng .organization. . Except as provided in (b} of this subdivision, the amount

)‘f supporﬁ received by a publicly supported organization must represent a sufficient part | . .
uf the. orgamzatnon s total support.sa'as-to assure such attenhv ness. e

g Sectlon 1 509(a}4(:)(3)(u)(b) of the regulations pmvidee t even where the

amount of support received. by a publicly:supported beneficiary. organization does not:

: 'epresent a sufficient part of the benefi iciary’s total support, the amount of support

received from a supperting organization may be sufficient to m
hrs subdrv:sron If it can be demonstrated that in order to, avoid
carrying on of a particular function or activity, the beneficiary organization will be

suff‘ cuen’dy attentive to the:operations of the supporting organization.. This may be the )
.. case Where either the supporting organization or the beneﬁcaa organization earmarks :
support received from-the supportmg organization for. a particular. program or activity, . .
even if such program or. actrvrty is not-the beneﬂcaary organization’s primary pnogram or.
actrvrty so long as. such program or actMty is a substantial one.

the requirements.of
interruption.of the .-

,}. i

Example (1) ‘of section: 1 509(3)-4(1)(3)(::1)(:;) of the regul lons demonstrates the

rr\eanlng of section 1. 509(a)—4(1)(3)(m)(b) of the. regulatlons as; i Iows 4 e .::‘1:f:<f~.: L

» X an ongamzatxon descnbed m section 501(c)(3) pays ONEF all of it annual net el
. - .lncome to'Y, a museum described.in section 509(a)(2). "X meets the - T :." o
. responsiveness test descnbed in subparagraph.(2).of thig paragraph. In recent S
years ¥-hag-earmurked the income recsived from X to urpdemmte the cost of -, i
: camyingon a chamber music series consrstrng of 12: perf' rmances a year whnch :
.arei :performed for. the general public free of charge at its premises. . Because of
-the expense mvolved in carmrying on these recatals, 18, d pendent uponthe - .: -~ " E
_income from.X for their’ continuation. Under these circumstances, Xwilbe =" ' .7 -
treated as providing Y with a-sufficient portion of Y's total upport to assure Y's .
attentiveness to.X's operations, even though the- musrc senes is notthe:primary =~ - . :
part of Y’s actrvmes : J :

' Example (2) of that same regulation provides a very srmrliar situation where'a

| aupportmg organization' paid over to the supported organization,|a law school, the funds

necessary to endow a chairin. mtemat:ona! law at the law school. Without such funds,
1he law school might not continue to marntarn the chair. .




'ANALYsrs

E i:f You wutl support the “anary Chanty" by virtue-of an rked gift whlch you
b assert falls within the. parameters of section 1 .508(a)-4(i)3)iii)(b) of the regulations.
! NN The edrmarked.gift described to:benefit WG
H ;he Youth Awareness Project. In.a letter dated!
4 total revenue and support (i.e. rnoome) for!
" SYINER and was expected to be about the same for.
;. Submitted.information regarding the: amount of funds allocated by:
2 for tha'project in W In your financial data for the. Form 1023,
‘\pplication for Exemption, you mdrmte thatin -and -y u plan to oontnbute

o -to the pro;ect

i fin - Section. 1 509(a)—4( )(3)(In)(b) of the regulatxons contempl tes a substantial
'ongomg program or. substantial actlvrty of long-term:duration. ‘Bgth examples cited
" above stggest that the: programs using:éarmarked funds be for xtended periods of
. time and show that the- supported orgamzatnon is.dependent on the continuous. fundlng
_ i'of the; supportmg organization. , You have provided insuffi cient i ation for
. determmmg whether thé support: 'you provide satisfies the substantiality requirements of .
| Section- 509(a)(3) of the. Code. - We also believe that you have nat shown that the.
ported” ‘organization, is dependent on your continuous

you state that the
M was
"You have not

, he;organization would: be discontinued without your, support, |Thus, you have not

-8 tablxshed that you maintain a significant involvement in the operations, of
: : yand that the primary’ charrty is. dependent upo you for the type of -
‘ supportthat you provrde

' The thrrd way. of deterrmmng whether the amount of m'rt received by.a ..
. publicly: supported beneiiciary; organmduon is sufficientto. ensurd the, attentrveness of .
such orgamzauon to.the operations of the supportrng orgamzat: is to: consider all the
. ripertment factors, including the-number. of beneficiaries, the length and nature of the -
i relatnonship between the benefitiary and supportmg orgamzatxo and the purpose to
. which;theifunds are put.: In. this-case, there is no evidence or history demonstrating that

'-has shown attentivéness.

|
: ‘ 1
QF’ONTROL AND. ORGANIZATtoNALTESTS ]
]

1 % . FACTS - | o
g | i’;;: You submntted mformatlon that _had income of SNEDIn

X o You reported on your revised Form:1023, Part IV Flnanc’ | Data, that you plan to
f donate $-m- and _ i

"
e e s

is a donation of funds to - '

ding:of the Youth Awareness Project. In addition, it is not clear whether the activities I:-'-‘ ¥
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LR Artlcle 2:2.2.‘of the Trust document provides that if the Board
8 f-‘dnrectlons to the “Tiusteg” as to-distributions to the designatéd charities, the Trustee
: shall make such: drstnbuuons as.in his “sole and absolute discreti

S member is appomted by. the primary charity. The other. two members are Initially named '
. in Article 3.1:3.; but when a vacancy shall occur with respeot to
o members, the vacancy isifilled by mapnty vote of the: remamlng Board

- hd substantial cantributors, are disqualified persons under secti
- -t Sode. Also included is:
S *to obtam exemptxon from federal income tax under. sectlon 501( )(3)

: 'i':§f Sectxon 509(a)(3)(C), in effect, provides that. pubhc chari
L .‘=509(a)l3) Is Preciudea ior anorganization that is controlled dir
' : dEmore dzsquahf‘ ed persons (as defined in-section 4946) other than foundation

v

. E‘ " !Blsquahf ed Persons (DPs) wrthm the meaning of sectnon 4946 of the Code
.o exercxse control over your. orgamzatnon ina number ot' dlfferent
L followmg ltems regardmg your trust document.

wvays. Consuderthe

makes no
shall determine.”

Artlcle 2:4. prov:des that in the event the Trustee deterrru es, in Trustee’s sole

- dnd oomglete discretion;:that the, Trust fund is too small to econ mically. administer, .
" then, irtsuch event, the Trustee 'shall'distribute the Trust Furd if its entirety outright and-

free of trust to such organization: or organizations ag described i Section 170{c)(2) of
the Code as the Trustee. in Trustee 's:total and oomplete dxser on. shall determine.

‘-*.'."'—'..' -

Art:cle il-of the Trust document establushes two membe of the Board as
,onsnstmg of family mermbers of the substantial contributors, who are DPs. One Board

two named

anally, the mmal Board.of Dtrectors includes i

a member of the law. fitm that i is assnst:ng you

 status under section

v managers and- other than one.or more orgamzabons descnbed in paragraph (1) and (2)

Sectton 1. 509(a)~4(j)(1) of: the regulahons provides: . l

That If a:person who i xs a disqualifi ed person wrth respectio a supporting

Eiorgamzatlon such as a sisbstantial contribtor to the supporting prganization, is
-';.appomted ©ordesignated.as a foundation manager of the. supporting organization by a

: "pubhcty supported beneficiary organization to serve as the rep o
i - _,'.pubhcly supported. orgamzatxon then for. purposes of thls parag ph, such person will be ..
P regarded as a disqualified person rather than asa representa .

: supported orgamzatuon .

tative of such

. of the publicly

An: orgamzatron will. be: consldered “controiled,” for pu
N4 the dxsqual:ﬁed persons by aggregatnng their votes or

y or indirectly by.ena ...

1

{

s of section 509(a)(3), . &




B iy

: Lo ;i Rev Rul. 80-207 -p:mvides the following analyéis: o
C ?:: . : : . ’ . : .
' o i . Begause:one of the organization’s directors is a disqualified person and neither

. ': gr. o :_.a‘.:. R . -‘”..g.‘...--.‘,_; '.. . , ot .‘-' o ‘5. .:. A
C T may requireisuchi drganization to-perform any.act which
b,
!

- “Thus, fthe goverming body of a foundation is composed

i cdétermining whether a disqualified.person does in fact

- ‘supporting organization iinder.section; 509(a)(3) of the Cod_e.' an

. Opgrations or may prevent such ofganization from pe
. Includes, but is not limited to, the sight of a substantial or his spouse
1o designate-annually the reciplents, from among the publicly supported

. -organizations; of the:income attributable to his coritribution ta the supporting

.. -oiganization. ' - ‘ Sl

such act.’ This - -

five.trustees, none of

sMham has veto power over the actions of the foundaition, land na more than two

il tustees are at any time. disqualified persons, such foundation will not be
-y jconsidered controlled; directly or indirectly, by oné or more disqualified persons
i -By:reason of this fact alone.. However, all pertirient facts. circumstances S
nization's holdings, the -~ °
are retained, and its - -

-including the nature, diversity, and income yield of an o
. length of time particular. 8tocks, securities, or other ass
. . manner of exercising its.voting right with respect to sto

1

iK ; ' [ i i ks in which members of
i+ «thegoveming body also have some interest, will-be take

-into. consideration in

he-  -organization,

1§t - Section.1.508(a)4(d)4)() of the regulations provides in fiart that an organization
', “operated i connection with™:must desigiate the “specified” supported organizations by

+ designateg -articles'y , 5 the testofbeing -
i-erganized for the benefit-of “specified” organizations solely: becayse its articles . . . (a)

gnificantly affectsits .. - -

f'. ;j_:&_.ennltsa:bubliclisqppoitéd organization which is designated by Glass or purpose, rather . "

an by:hame, 1o be substituted for the.publicly supported.organization or organizations - - |

i &@Igﬁjatad by name.in the-articles, but-only if such substitution is conditioned upon the' : - :

+  yoeceurrence of an eventwhich is beyond the controi of the supp ng organization, such
: . .08 |0s8 of-exemption, subistantial failure:or; abandonment of operpati
- the; pupjicly. supported. organization or organizations désignagad

s, or dissolution of

g
ST
.

L Rey.Rul. 80-207, 1980-2 C.B. 193,iheld that for pu

"
L2%

nployee of a
-corporation owried: (over-35 percent) by a substantial co a disqualified person,.

1
’

IS

it thedisqualified:pérson nor any other director has a veto power over the:

-1 ;organization's actions, the. arganization is not directly. confrolled. by a disqualified
LU . i person under section 1.509(a)4(j):of the regulations. | , in determining. :
4 . *whother an orgahization is indirectly controlled by one or more disqualified

i

. Sl
- LI VRO ’ .

K
.

theartides.. -, i

of classification as &. . :+ |

+Will beconsiderad under.the indirect control of a disqualified | for purposes of the = - -

R TIEN




S e s o e e e~

B i S R S TS

;
| gt
R
B i
| SRS
i
HE

H

+ classifledras.a private foundation. ‘The facts of the. Ruling provi
+ prganization will pay its future income, until.a specific.dollar :

. TTrustee” wha is a substantial.contributor. and thus a disqualif
"4948(a)(F)(A) of the Code. The “Trustee” is granted significant
. ‘8s to disteibutions and. even as 1o Trust administration. | !
i+ - Asindicated in the facts, Article. 2.2.2. of the Trust docume
i"Board,makes nodiréctions to the “Trustee[ as to-distributions to
-the Trustee shall.make such distributions:as i his “sole anc a
~dstermine.” In other words, by riot acting, the Board is allowed
“Ahie Trust fo the “Trustee.? Since the:“Trustee” is a DP, thisis.a
;. gontrol-prehibition under.section 1.609(a)4(j) of the regulations. The same problem: -~ "~
+ ''appears again in:Atticle 2.2.3.. Further examples.of the control exercised by the - =~ - . . T
.. {Trustee’at the expenss of the Trust’s Board are the powers granted to the “Trustee®. - ». i* |

Ve .
Lt iy
i . .
N . ;
it : .
P .
ot i R .‘,
0 -

e pe;sons. ora clrcumstanceto be. considered-is whether g disqualified personisin . .
' .a;position to influence the decisions of members of the organization’s governing . - -
“body who:are not themselves disqualified persons, * * - : -

" Rev. Rul. 78-197; 1979-1:C.B. 204; holds that a iewl c.

i ; ed organization did
not qualify for status as a supporting.organization under section

509(a)(3); ratherit was - -

. in part, that the T
, . i nthas beenpaid,to . : -
3pecifiad public charities coming; under section S09(a)(1) or (a)2) of the Code:named in.

- ts-articles of organization. - After;payment of a specific amount t specified public:

charities; the organization:will dissolve ‘and distribute the remain ng assets o such

. ;phb‘li,c} charities that a contributor; to the organization named in the organization’s articles - - .
- . Of-organization selects. ‘Rev. Rul. 79-187 concludes that the su ject organization, after - '

Jayment of the specific amount; was. not réquired by its articles of organizationto -::

- pport-public charities that are designated by name.. Because fhe organization was
ot organized to support specified organizations, it was.not a supporting organization. -

- ANALYSIS: L . RN

_Your Trust document, under Article;1ll, establishes a * " consisting of five

: ,§érsonjs': one of whom is appointed by the|primary charity and. two of whom are R
- ‘members;of the Williams family. 'In addition to the “Board™, th%rust.documen,t pamesa. |’

person under; section o
nd substantial authority .~ -

tprovides thatifthe =

esignated.charities, = .
uie-discretion shall:, . -« -
tum-aver control of: .. -

. underArticles 2.6, 2.11; and 2.12 of the trust document..: While the Board would appear .
140 have the authority:to.override the Trustee with respect to the powers. granted in =~ -
 Article’ 2.8, such power.and authority:is exercised only if the Board chooses to override .

"the Trustee. The language of Article 2.6.; providing that such powers “may"be .
{ gxercisediby the Board, suggests that the pawers, as & praciical|matter, will- mostly be
-exercised by the Trustee. . ° L :

As set forth. in the facts, the Trustee has the power under Aiticle 2.4 to determine,

ifthe Trustee's sole-and complete discretion, that if the Trust is too, small to - S
gconomiically. administer, the Trustee shalldistribute the Trust Find in its entirety . +.i¢

]
i
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rviolation-ofthe © . 7hieo d




described in-section
: ) in paragraph 2.4 is
ear and unamblguous violation of the:r requirements zmpo 'on.supporting . .
rgamzaﬁons There is no proviso.as to a.Board direction, and the Trustee's discretion
~ as to-gharitable recipients is not limited to the designated:charities. This is notonly a-
. “fiolatiory of the control prohibrt:on by. disqualified g persons-as discu
: paragraphs (see section 1. 508(a)4(j)(1) of the regulations), but
| the organization test under section 1 S09%(ay4(d) of the regu i
g ‘*spectﬁed demgnated chantles s

is a clear violation of
s limiting support to

| ‘2§' This' kind and ameint of discretion in the Trusteé, @ disqualfied party, is exactly the "~ -

kmd Qf discretion the Service held was disqualifying in Rev. Rul.}79-197, supra. The
acts afithat ruling indicate that a newly created orgamzabon willpay its future income
‘ antil a specrﬁc amount has. been paid:to: specified orgamzabons at are named in its .
.+ -atticles:of orgamzation -After the organization has paid out the: $pecific amount to the
,supported organization, the supporting: organization will. dissolve, and it will distribute its
', assets to;such charitablei organizations that a contributor. named in fts articles sslects.
- ‘Rev. Rul.i79-197 holds that the orgamzatxon is. not required by.its.articles to be operated -
“10 support organizations' designated by name. . This is precisely ‘e case with your . -
:‘turgamzatxon by virtue of Article 2.4.:'You:are not required by your articles to. support "
ergamzatzens designated: by. name at any time that the Trustee determines that the trust
-.shall be ermmated .

- As; dsscussed the Trustee s powers also violate the secuo 509(a)(3) orgamzatxon
.o iest QK Char 'Y.S., 603 F.2d 1274 (7" Cir.[1979) the trust

Lo ;;document allowed the: trustee fo transfer the income to a charityjother than the .
:;-desagnated charity when, :in the trustee’s: discretion, the charitable uses shall becomen

* unnecessary, undesirablé, impracticable or no longer adapted td the needs of the -

. publiz. :The court faund.that such language failed the; :ofganizational requirement of °

- :ectlon 1. 509(a)—4(d)(4)(|)(a) of the: regulatlons Just as discretion of the trustee was a-

 erucial factor in the court’s decision in. the Quarmie case, the discretion of the Tmstee m.

. f 5rt|c!e 2 4 wolates the: orgamzatxonal test as to your orgamzatlo

Secnon 1 509(3)—4(d)(4)(|)(a) of the regulatlons aliowa cha ge of supportof .
; _.peclf' ied designated charities only under:certain situations and only when the trust

j no such language

Retummg to the control test, disqualified persons areina 1 to control the

2mard dirgctly or indirectly, for several additional reasons.  The Initial Board of Directors -

, is.controlled by disqualified. persons.; Two of your trustees.are DPs and a third,
‘ is the lawyer who is.assisting you in the application for 501(c)(3) .
-oxemption, This. relationship puts him in a.position to be-under the influence of the

-sxmxlar to the’ sxtuabon d%cnbed iniRev. Rul. 80-207, su ra. Under the facts, .

g e At

)

o ;.document contdins spec:ﬁc language allowmg for such dlscrehoT .Your Trust contains ’_ . _




! members;of the Board. -Under. Article 3.1.3., one Board | mem
' revpnmary charity and two Board meimbers consist of family meémbers of the Woods family.
' The other two.Board members.are named in Article 3.1.3: but when a vacaricy shall A
- heeur wrth respect to these two named members, thevacancy is filled by a majority vote = - .
;1.of the: remarnrng Board. . Since the remammg Board consists of :
.. these:DP members imay either'exercise majority control'of the-
5'-Board members (if they hold a two. to one majority) or they may exercise control by
Sy ,'havmg a veto power. in that their:two votes offset the two. votes
. ;.§;members Section. 1 509(a)-40)(1) of the, regulations sugra

Condusion

T

"1-' f)etenmnatrons .

days from the date of this letter. "You also have.a rightto a conf
[your statement is submitted. You must request the conference,
. -you file. your protest statement.. If you are to be represented by
..of your officers, ithat person will need to file a proper: power of

I qualrfy under our Conference and Practroes Requrrements

L three of. the five. members of the Board are either drsqualrf ed peusons or. under the .
mﬂuence of drsqualrﬁed persons. .

'

Frnally, undar the control test, there is the additional problern of selecting:-new
is appointed by the

DP Board members,

A further rndmtron that you.are controlled by your donors is that a substantral - o AR
ﬁmount ofyounassets are tred up ln an unseoured loan IERA R

.‘,

'l

i Accordlngly, your organrzatron is. oontrolled by drsqualrf‘ ecl rsons within'the . .

' meanmg of section 509(a)(3)(C) of the:Code, -and fails; the n S09(a)(3)
organrzatron test . - ’ o

R}

oI summary, your organization fails to qualify under sectlon 509(a)3) of the Code

" in‘that it Fails.to, Qualify under the “attentiveness test”, the organumtlonal test,and the: . . " 4" -
g;feontml test : I

e N ] .w& T

ln SUmmary, you do not qualrfy fortax exemptron asan anizatron descnt;ed in

wctron 501(c)(3) of the-Code.: Nor, separately, are you excluded from private | RS
" #sundation status under section 509(a)(3) of the Code. You must file federal income tax” <.+ .-
: '{9tums . . et

Contnbutrons to you are not deductzble under sectlon 170 o} the Code.

D You have the nghl: to protest this ruling if you believe it is in
fi'*hould.s_d_bmrt a statement of yourvrews to this office, wrth a full explanation of your -
' @asoning.. This statement, sighed by one-of your officers; must be submitted within 30

.you.want one, when -

mey and otherwise

To protest, you™ ., ;-

ence in this office after -

meone who is notone .. .
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ChE L

g lf you do not protest this.ruling in a timely manner, it wil
Ty Intemall Revenue Service as a failure.to exhaust ava:lable administrative remedies.

: . under this section shall not be'issued in any pmceedmg unle

W B . o Fh,
3 P T
v . t

Sectxom 7428(b)2) of the Code provides, in part, that'a decl

Umted States:Court of Federal ‘Claims; or the District Court of

.. District of Columbia detemmines that the. organization involved

L admnmsiratrve remedies avarlable to:it within the lntemal Reve

- thexr recelpt by: usmg the following address

kb7 1111 Constitution Ave, NW.
VL Washmgton D.C. 20224

" number are shown in-the headmg of this letter.

- actlon i accordance with Code sectnon 6104(c). -

3?‘"%: g We do not hear from you within: 30 days, this rulmg will:
il be fawvarded to the:Ohio Tax Exempt and Govemment E

Thereafter any questions-about your. federal income:tax statu
.2508, Cincinnati, OH 45201 Thé appropnate State. Ofﬁcsa!s

When sending addmonal letters to us with respect to thls q

e

lntemal Revenue Semce
T:EO:RA:T4

If you have any. questaons. please contact the person who:

' cherel

oonsndened by the.

ry judgement or decree.
the Tax Court, the

s exhausted..
ue Service.

ecome final and a- copy
(TE/GE) office.”
-should be directed to

that office, sither by calling 877-829-5500 (a toll free number) r sending
e con%pondence fo: Intemal Revenue Service, TE/GE Cu

r Service, P. Q..Box
Il be. notified of this .

:ase; you will e:épedite N

se name and telephone.

§ Gerald
.. Ma

. Sack
, Exempt Orgamzaﬁons

’ TechTtml Group 4 -

e United States forthe - .




